
RESOLUTION NO. 2015-07 

 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MARINA 

APPROVING REQUEST BY MARINA COMMUNITY PARTNERS LLC, 

TO RELEASE A PORTION OF PERFORMANCE SECURITY FOR PUBLIC 

IMPROVEMENTS IN THE DUNES PHASE 1C AREA IN AMOUNT OF 

$988,434.97, ACCEPT A SUBSTITUTE PERFORMANCE BOND 

SECURITY OF $109,826.11 FOR REMAINING STREET LIGHTS AND 

ELECTRICAL FACILITIES, AND AUTHORIZING CITY MANAGER TO 

EXECUTE RELEASE AGREEMENT ON BEHALF OF CITY SUBJECT TO 

FINAL REVIEW AND APPROVAL BY THE CITY ATTORNEY 

 

WHEREAS, at the regular meeting of August 5, 2008, the City Council adopted Resolution No. 

2008-173, approving Public Improvement Agreement between City of Marina (City) and Marina 

Community Partners LLC (MCP), of Marina, California, to construct public improvements in the 

Dunes Phase 1C area. MCP, as required by the Public Improvement Agreement, filed with the City 

Clerk a performance bond in the amount of $1,098,261.08 to guarantee completion of public 

improvements for a portion of Phase 1C as described in the Agreement (“EXHIBIT A”); and 

 

WHEREAS, On December 16, 2014, the City Council took action to continue the request from MCP 

to reduce the performance bond to 91% and accept a substitute performance bond of 9% of the 

original bond amount for remaining street lights and electrical facilities. The direction given by the 

City Council was for staff to determine if the improvements have been substantially performed and 

provide information regarding the warranty: and 

 

WHEREAS, the City has not accepted the improvements and will not consider doing so until 

completion of all the work.  California Government Code §66499.7 permits MCP to seek a partial 

release of its performance bond following verified satisfactory completion of  not less than 80% of 

the work. A partial release of performance security does not operate as an acceptance of the 

completed improvements and the risk of loss and responsibility for maintenance remains with MCP 

until that acceptance; and 

 

WHEREAS, the Public Improvement Agreement with MCP provides for security in the form of a 

performance bond in the total amount of the contract price of $1,098.261.08. There is a one-year 

warranty period following acceptance for which the performance bond may serve as security or, 

alternatively, the developer may substitute a warranty bond in the amount of 10% of the total 

contract price; and 

 

WHEREAS, in view of the Council’s direction, MCP has modified their original reduction request of 

91% of the performance bond to 90% ($988,434.97). Thereafter, not less than 10% of the total 

contract price will be available to secure the completion of the work for the one-year warranty period 

(either in the form of the performance bond or a warranty bond) when the public improvements are 

accepted; and 

 

WHEREAS, the Acting City Engineer has confirmed that a substantial portion representing 91% of 

the public improvements have been completed in accordance documentation submitted by MCP and 

in conformance with the approved Improvement Plans and will be ready for acceptance by the City 

upon completion of all the subdivision improvements; and 
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WHEREAS, MCP shall provide substitute security in the amount of $109,826.11 in place of the 

original $1,098,261.08 in performance security. MCP has provided an updated Title Report that 

shows that the bonds to be released are unencumbered by mechanics lien claims. 

 

NOW, THEREFORE, BE IT RESOLVED that the City Council of the City of Marina does 

hereby: 

 

1. Approve request by Marina Community Partners LLC, to release a portion of 

performance security for public improvements in the Dunes Phase 1C area in the amount 

of $988,434.97.  

2. Accept a substitute performance bond security of $109,826.11 for remaining street lights 

and electrical facilities. 

3. Authorize the City Manager to execute the release agreement on behalf of the City 

subject to final review and approval by the City Attorney. 

 

PASSED AND ADOPTED by the City Council of the City of Marina at a regular meeting duly 

held on the 21
st
 day of January, 2015, by the following vote: 

 

AYES, COUNCIL MEMBERS:  Amadeo, Brown, Morton, O’Connell, Delgado 

NOES, COUNCIL MEMBERS: None 

ABSENT, COUNCIL MEMBERS: None 

ABSTAIN, COUNCIL MEMBERS: None 

 

 

____________________________ 

Bruce C. Delgado, Mayor 

 

 

ATTEST: 

 

 

_____________________________ 

Anita Sharp, Deputy City Clerk 
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January 16, 2015 Item No: 11a 

 

Honorable Mayor and Members City Council Meeting 

of the Marina City Council of January 21, 2015  
 

 

CITY COUNCIL CONSIDER ADOPTING RESOLUTION NO. 2015-, 

APPROVING REQUEST BY MARINA COMMUNITY PARTNERS LLC, TO 

RELEASE A PORTION OF THE PERFORMANCE SECURITY FOR 

PUBLIC IMPROVEMENTS IN THE DUNES PHASE 1C AREA IN AMOUNT 

OF $988,434.97, ACCEPTING A SUBSTITUTE PERFORMANCE BOND 

SECURITY OF $109,826.11 FOR REMAINING STREET LIGHTS AND 

ELECTRICAL FACILITIES, AND AUTHORIZING CITY MANAGER TO 

EXECUTE RELEASE AGREEMENT ON BEHALF OF CITY SUBJECT TO 

FINAL REVIEW AND APPROVAL BY THE CITY ATTORNEY 
 
 

REQUEST: 

It is requested that the City Council consider adopting Resolution No. 2015-: 

1. Approve request by Marina Community Partners LLC, to release portion of performance 

security for public improvements in the Dunes Phase 1C area in the amount of 

$988,434.97. 

2. Accept a substitute performance bond security of $109,826.11for remaining street lights 

and electrical facilities, and; 

3. Authorize the City Manager to execute the release agreement on behalf of the City 

subject to final review and approval by the City Attorney. 
 
 

BACKGROUND: 

At the regular meeting of August 5, 2008, the City Council adopted Resolution No. 2008-173, 

approving Public Improvement Agreement between City of Marina (City) and Marina Community 

Partners LLC (MCP), of Marina, California, to construct public improvements in the Dunes Phase 

1C area. MCP, as required by the Public Improvement Agreement, filed with the City Clerk a 

performance bond in the amount of $1,098,261.08 to guarantee completion of public improvements 

for a portion of Phase 1C as described in the Agreement (“EXHIBIT A”). 
 

On December 16, 2014, the City Council took action to continue the request from MCP to reduce the 

performance bond to 91% and accept a substitute performance bond of 9% of the original bond 

amount for remaining street lights and electrical facilities. The direction given by the City Council 

was for “staff to determine if the improvements have been substantially performed and provide 

information regarding the warranty.” 
 

Upon request from Mayor Pro Tem O’Connell, the City Attorney has opined as follows: 
 

The City has not accepted the improvements and should not consider doing so until 

completion of all the work. The Agreement with MCP does not require acceptance prior to 

100% completion.  Government Code §66499.7 permits MCP to seek a partial release of its 

performance bond following verified satisfactory completion of at least 80% of the work. A 

partial release of performance security does not operate as an acceptance of the completed 

improvements and the risk of loss and responsibility for maintenance remains with MCP 

until acceptance. 

 



ANALYSIS: 

The Public Improvement Agreement with MCP provides for security in the form of a performance 

bond in the total amount of the contract price (for this agreement, the total price is $1,098.261.08). 

There is a one-year warranty period following acceptance for which the performance bond may serve 

as security or, alternatively, the developer may substitute a warranty bond in the amount of 10% of 

the total contract price. 

 

In view of the Council’s direction, MCP has modified their original reduction request of 91% of the 

performance bond to 90% ($988,434.97). Thereafter, not less than 10% of the total contract price 

will be available to secure the completion of the work for the one-year warranty period (either in the 

form of the performance bond or a warranty bond) when the public improvements are accepted. 

 

The Acting City Engineer has confirmed that a substantial portion representing 91% of the public 

improvements have been completed in accordance documentation submitted by MCP and in 

conformance with the approved Improvement Plans and will be ready for acceptance by the City 

upon completion of all the subdivision improvements.  The improvements to be completed consist of 

three street lights and some electrical facilities. 
 

MCP shall provide substitute security in the amount of $109,826.11 in place of the original 

$1,098,261.08 in performance security. MCP has provided an updated Title Report that shows that 

the bonds to be released are unencumbered by mechanics lien claims. 
 

 

FISCAL IMPACT: 

There is no fiscal impact as City inspections have shown approximately $988,434.97 in 

improvements has been completed per approved plans and any failure to complete the public 

improvements are covered by the substitute security in the amount of $109,826.11. 
 

CONCLUSION: 

This request is submitted for City Council consideration and possible action. 
 

Respectfully submitted, 
 

 

 

____________________________ 

Edrie Delos Santos, P.E. 

Associate Engineer, Engineering Division 

Community Development Department 

City of Marina  

 

 

____________________________ 

Nourdin Khayata, P.E. 

Acting City Engineer 

City of Marina 

 

 

 

 

 



 

REVIEWED/CONCUR: 

 

 

_____________________________ 

Christine di Iorio, AICP 

Community Development Director 

City of Marina 

 

 

 

_____________________________ 

Layne Long 

City Manager 

City of Marina 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 




